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Abstract
ccording to the Usury-Free Banking Law, the civil partnership
A (Musharakah) contract is one of the most prominent legal in-
struments between banks and customers, serving multiple pur-
poses, including the receipt and settlement of banking facilities.
Some banking law experts believe that utilizing this contract as a debt
forbearance instrument (Imhal) can alleviate some of the challenges faced
by both banks and debtors. However, granting partnership facilities solely
to settle prior debts, without any underlying basis for the realization of a
genuine partnership, entails Sharia and legal flaws from the perspective of
Jurists, particularly the Sharia Council of the Central Bank. The Iranian
legal framework has not yet provided a definitive mechanism to address
this issue. Employing a descriptive-analytical method, this research exam-
ines the legal and jurisprudential dilemmas arising from the extension and
forbearance of civil partnership contracts, aiming to clearly articulate the
paper’s stance on this matter. In the author's view, contracts executed with-
out the genuine intent of partnership—solely for the purpose of debt settle-
ment—are void (Batil), and the bank may only pursue its claims based on
the original contract. Furthermore, although forbearance currently holds
Judicial recognition, it presents numerous economic and jurisprudential
problems that urgently require reform. The legislature must provide pre-
cise and immediate solutions to resolve these challenges.
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Extended Abstract

Introduction

According to the Usury-Free Banking Law, the civil partnership (Musharakah) con-
tract is one of the most prominent legal instruments between banks and customers, with
numerous applications including the receipt and settlement of banking facilities. Some
banking law experts believe that utilizing this contract as a forbearance instrument (Im-
hal) can alleviate some of the challenges faced by banks and debtors. However, granting
partnership facilities solely for the settlement of prior debts, without any underlying
basis for the realization of a genuine partnership, entails legal and Sharia-related flaws
from the perspective of jurists, particularly the Sharia Council of the Central Bank. The
Iranian legal system has not yet provided a definitive solution to this issue. Employing
a descriptive-analytical method, this research examines the legal and jurisprudential
dilemmas arising from the extension and forbearance of civil partnership contracts, aim-
ing to clearly articulate the paper's stance on this matter. In the authors' view, contracts
executed without the genuine intent of partnership—solely for the purpose of debt set-
tlement—are void, and the bank may only pursue its claims based on the original con-
tract. Furthermore, although forbearance currently holds judicial recognition, it presents
numerous economic and jurisprudential problems that urgently require reform. The leg-
islature must provide precise and immediate solutions to resolve these challenges.

Method

This research has been structured using a descriptive-analytical method based on
library research, the analysis of legal documents, the review of judicial precedents, and
jurisprudential analysis. The research approach is diagnostic and critical, aiming to eval-
uate and identify the flaws (pathology) within the banking and legal frameworks sur-
rounding the extension and forbearance of civil partnership contracts.

Results

The research findings indicate that civil partnership contracts within the country's
banking system often fail to fully comply with Sharia standards, facing contractual and
executive challenges in conforming to jurisprudential principles. The most critical di-
mensions of this pathological assessment are as follows:

4-1. Substantive and Structural Issues: In Article 6 of the civil partnership con-
tract approved in 2013, the partner, through a binding ancillary clause, waives the
right of termination and withdrawal from the contract. In Article 11, the partner is
obliged to provide and pay the bank's share of capital along with profits, losses,
and incurred damages in the form of a gratuitous settlement (Sulh) from their
own assets. This directly conflicts with the nature of a partnership contract and
raises Sharia concerns regarding the unjust enrichment/wrongful consumption
of wealth (Akl al-Mal bi al-Batil) and usurious settlement (Sulh-e Riba-dar). In
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Articles 13 and 16, provisions such as obliging the partner to purchase the bank's
share, unilateral penalties, irrevocable power of attorney, and the direct debiting
of accounts without judicial authorization have created numerous complications.
According to Article 17, the bank's records and statements are not subject to
objection, and the determination of violations alongside the interpretation of
contract terms are solely the bank's prerogative, creating a severely one-sided

framework to the detriment of customers.

4-2. Critical Assessment of Extension and Forbearance: The root of the for-
bearance problem in civil partnership contracts is that some facility recipients
are unable to repay their debts at maturity. In 2012, the Central Bank announced
that only debt purchase, forward sale (Salaf), and hire-purchase (Ijarah bi Shart
al-Tamlik) contracts could be utilized as forbearance agreements. However,
some banks continue to issue civil partnership facilities to settle customers'
previous debts. In such facilities, no actual partnership share is allocated to the
counterparty, and the funds are merely deducted to offset prior liabilities. Judicial
authorities have exhibited divergent approaches to these contracts: some have
upheld them, while others have deemed them legally void and non-compliant
with Sharia due to the absence of genuine partnership intent and the failure to

utilize the bank's capital in the actual subject of the partnership.

4-3. The Authors' Perspective: Since banks do not possess the right to bypass
peremptory norms and prohibitive banking regulations, and given that forbear-
ance agreements have their own specific criteria, issuing loans under the guise
of a new contract to settle previous facilities is not practically considered a valid
forbearance. In the event of default on the scheduled repayment plan, the orig-
inal facilities should be granted a forbearance without imposing unlawful pen-
alties. In cases where the bank violates relevant laws and regulations—causing
damage to the facility recipient—a civil liability lawsuit can be filed against the
bank. Furthermore, violations of monetary and banking regulations should result
in disciplinary actions against the offending managers and officials. Notably,
according to the Supreme Court's Unanimous Precedent No. 794, the Central
Bank's regulations regarding minimum and maximum bank profit rates are strict-

ly binding, and any stipulation for excess profit in these contracts is void.

4-4. Adverse Consequences of Extension and Forbearance: Instead of grant-
ing forbearance in accordance with regulations, banks frequently execute new
contracts under the guise of partnership and apply higher profit rates. This oc-
curs because the profit rate in exchange-based contracts (Uqud al-Mubadalah)
is strictly capped by the Central Bank, whereas partnership contracts allow for
"expected profit." Consequently, instead of boosting production, economic en-
terprises are burdened with compound interest and escalating late payment pen-

alties, ultimately driving them toward insolvency.
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Conclusion

The civil partnership contract serves as one of the most vital legal instruments be-
tween banks and customers, featuring numerous applications including the allocation
and settlement of banking facilities. However, utilizing partnership facilities exclusively
to settle preceding debts, devoid of any genuine intent for partnership, introduces sig-
nificant legal and Sharia-related flaws from the perspective of jurists and the Central
Bank's Sharia Council. Analyzing the nature and execution of these contracts reveals
that, despite legislative efforts, substantial defects remain that challenge their legitima-
cy. The unilateral nature of the contract—driven by the imposition of stringent condi-
tions and irrevocable powers of attorney—constitutes another major flaw. The inclusion
of such extensive stipulations indicates that banks attempt to bypass their risk-sharing
obligations in civil partnerships, effectively transforming them into exchange-based
contracts in practice.

To address these diverse defects, establishing specialized banks, creating trustee in-
stitutions, and employing alternative Islamic financing methods such as Diminishing
Partnership (Musharakah Mutanaqgisah) and commissioned manufacturing (Istisna') are
highly recommended. Additionally, amending monetary and banking laws, revising
standard contract texts, and regularizing partnership and forbearance frameworks ap-
pear to be effective solutions. Finally, the ambiguity surrounding Precedent No. 794 has
led many authorities to treat the "expected profit" of banking facilities as a definitive,
guaranteed return. This incorrect legal inference acts to the detriment of depositors and
the broader economy, favoring bank debtors. Therefore, the judiciary must resolve the
ambiguities of Precedent No. 794 and its associated executive challenges by adopting
precise legal measures.
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